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At the Bedside

Edge-of-the-Field Ethics Consulting:
What Are We Missing?

Edmund G. Howe

ABSTRACT

Ethics consultants’ grasp of ethical principles is ever improv-
ing. Yet, what still remains and will remain lacking is their ability to
access factors that lie outside their conscious awareness and thus
still effect suboptimal outcomes. This article will explore several
ways in which these poor outcomes may occur. This discussion
will include clinicians’ implicit biases, well-intentioned but none-
theless intrusive violations of patients’ privacy, and clinicians’ un-
wittingly connoting to patients and families that clinicians regard
their moral values and conclusions as superior. | shall suggest
several ways in which clinicians may seek to reduce these sources
of bad outcomes or at least to do better when they occur.

In this issue of The Journal of Clinical Ethics
(JCE), in “The Work of ASBH’s Clinical Ethics Con-
sultation Affairs Committee: Development Processes
Behind Our Educational Materials,” Courtenay R.
Bruce, Jane Jankowsky, Barbara L. Chanko, Ann
Cordes, Barrie J. Huberman, Liza-Marie Johnson,
Deborah L. Kasman, Aviva Katz, Ellen M. Robinson,
Katherine Wasson, and George E. Hardart describe
why they wrote the ASBH’s latest guidelines for
doing ethics consults as they did.! This new ASBH
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Study Guide provides edge-of-our-field guidance on
how clinicians can best do consults. It presents this
material in a way that is especially designed to en-
gage readers, and thus, to maximize their learning.

Still, huge challenges remain. Patients and fami-
lies may, for example, leave consults feeling wronged
and even embittered. As a result, they may not only
carry these feelings with them for the rest of their
lives; they may not seek the care they need in the
future, even though they know this may be harmful
to them.? There are many reasons for such subopti-
mal outcomes. Persons’ values, for instance, may
differ, and when their moral preferences are not re-
spected, they may feel angry. We should learn to re-
spond more effectively, over time, due to such gains
as those provided by the ASBH Study Guide. The
guide urges us, for example, to always indicate ex-
plicitly to patients and families what we understand
to be their views whether or not their views differ
from our own.? This task is fundamental.

Yet, regardless of the knowledge we have and
the gains we make, there are some ways that we may
be less likely to progress. These are the ways in
which we don’t know, for one reason or another, that
we have caused another harm. Not knowing we have
done this, we may not be able to correct the harm. I
will consider such blind spots in this introduction
to the summer 2018 issue of JCE. I will discuss three
of the ways in which we may harm patients and fami-
lies without fully knowing it, and I will also discuss
ways in which we may try to do better.

I will do this in three sections. In the first, I will
discuss how we may convey harmful, implicit bi-
ases without knowing it. We may not only not know
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that this harm has occurred; we may defend our-
selves if a patient confronts us with what we have
done and how the patient has been affected. Defend-
ing ourselves only makes matters worse. Mutual hos-
tility may escalate and soon dissolve our patient’s
trust in us and our relationship. Such a negative
downward cycle can take place in response to all of
the ways that we may harm patients that I will con-
sider here. I begin with this example so that readers
can use it as a paradigm for considering aspects of
later examples I will provide. These aspects primar-
ily include other ways that we may alienate patients
without knowing it, and then react defensively when
they confront us with how they feel.

In the second section, I will discuss two addi-
tional ways that we may harm patients profoundly,
also without knowing the extent to which they have
been harmed. The two examples I will discuss are
built on concerns raised in other articles in this is-
sue of JCE. One involves clinicians who violate pa-
tients’ privacy. The other involves clinicians who
share painful information that, while possibly true,
may be unnecessarily hurtful, especially when the
hurtful information is shared without softening it
by placing it in context. Without placing the infor-
mation in context, it may alter how patients see
themselves, perhaps for the rest of their lives.

In the third section, the harm I will discuss par-
ticularly applies to clinicians who do ethics con-
sultations, and applies whether the consults are for-
mal or informal, as consults often are on the wards.
The risk of harm occurs because we may, merely by
taking on the role of ethics consultant, even infor-
mally, imply to a patient or family member without
being aware of it that we view our moral insights as
superior. The negative effect of evoking fear or re-
sentment in a patient or family member may be much
greater when we actually do believe that our insights
are superior.

If patients or family members feel this fear or
resentment, they may tend to respond in either of
two ways. They may protest. This may be counter-
productive. Their protesting may not succeed in get-
ting them what they want, and the hostility they
evoke may be painful for them and may cause those
whom they confront to become even less flexible.
Or, perhaps even worse, they may remain silent, but
lose their trust in us, and, as a result, make subopti-
mal decisions. Either way, their outcomes, although
hidden, may be poor, even catastrophic. I will sug-
gest that, overall, we may do best to assign highest
priority to maintaining our patients’ trust and maxi-
mizing our relationship with them. If we do this,
we may enable our patients and their family mem-
bers, and also ourselves, to respond more insightfully

to ethical conflicts.* In addition, everyone involved
in making treatment decisions may be able to work
more closely together, which may enhance the ulti-
mate results.

IMPLICIT BIAS: WHAT IT IS; HOW IT WORKS

“Implicit bias” refers to the many ways we may
demean others without knowing that we have done
so.® Implicit bias is broad and includes prejudices
and stereotypes that can affect our judgments and
actions subconsciously. Prejudice and stereotyping
involve different parts of the brain, and thus differ-
ent approaches may reduce each. For example, preju-
dice may be brought about by fear, may occur only
once, and may be difficult to erase. Stereotyping is
more cognitive and more alterable by new learning
and experiences.® Persons who have less status in a
society are more likely to be the subjects of bias.
Derald Wing Sue, an authority on implicit bias, states
that while microaggression often involves race, it
can go beyond race to the socially constructed iden-
tities that embody privilege such as income, social
capital, religion, ableness, gender, and sexual ori-
entation.” Since, as medical professionals, we are
much less likely to experience lesser status, it is par-
ticularly important for us to be aware of such slights
so that we can avoid them. Unlike many more-privi-
leged persons, we are at greater risk of inflicting harm
because we may see ourselves—accurately—as not
having conscious biases, or at least doing all we can
to avoid them.® With this commitment and source
of professional and personal self-respect, we may
be paradoxically less likely to be able to see that we
may still have implicit biases that we can’t detect,
and that our biases may harm others, including pa-
tients and families. We may, in other words, feel
exceptionally committed to regarding all of our pa-
tients as equal. This heightened commitment may,
however, make us more blind to recognizing our lim-
its in being able to do this. Thus, we may become
defensive should we be criticized for having an im-
plicit bias.® When this occurs, our defensiveness may
trigger reciprocal responses, overt or covert, in pa-
tients and families, and this cycle may continue and
grow. As a result, patients and families may respond
in either of the two self-injurious ways I described
above. They may feel fear and resentment, and dam-
aged trust. Having elucidated how implicit bias may
occur in general, I will give some specific examples.

Examples That Illustrate Implicit Bias

I will begin with an example in which the per-
son who was offended was an MD/PhD. This doc-
tor, a person of color, was going with his wife to a
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restaurant when a patron at the same restaurant as-
sumed that he must be a parking attendant. She
dropped her car key into his hand and didn’t say a
word. He reports that he felt flooded with feelings
of inferiority and helplessness.’® Another example
illustrating of such bias with people of color is the
following. In an attempt to show they are not bi-
ased, some clinicians say they treat everyone the
same; they may say that they are “color blind.” Read-
ers may wonder, how could this possibly be per-
ceived as offensive? The answer is that some people
experience this approach as negating the importance
of their different race, ethnicity, and/or culture.’ As
with all behaviors that some people find offensive
(assuming there are valid grounds for the offense),
we should all regard the behavior as offensive. The
example of “treating everyone the same” is particu-
larly useful at this point, because it illustrates how
implicit bias may lie outside our common knowl-
edge and even lie beyond what we are able to imag-
ine. Thus, it is important to scour the literature on
this topic, when we can, to become better aware of
what others may find demeaning, even though we
would never intend to demean another person. For-
tunately, there are many writings that may help us.*?
Let me now add to the above example a bias
that I have expressed in the past repeatedly. When I
have met a person who seems clearly to be from an-
other country, I have asked, “Where are you from?”
I believed at those times that I was only expressing
my genuine interest in the other person. This was
not, however, what some perceived. Some feel de-
meaned by this, because, to them, it implies that I
(and others) may see them as not fully American,
but as “other.”*® I ask readers to note what they feel
as they read this. If you experience a strong feeling
of disbelief, or even irritation, you can use this to
better understand how we may be at risk of respond-
ing defensively when we are confronted by another
person who is offended by a bias we have expressed.
That is, if a patient or family member confronts us
regarding an implicit bias we unknowingly ex-
pressed, we may be vulnerable to responding, at least
nonverbally, in a way that is dismissive. As David
Wing Sue notes, we may express our disbelief and
that we feel wronged, not only verbally but with dis-
missive looks, gestures, and even tone of voice.™
We may make matters worse by telling ourselves,
and telling the other person, that he or she is being
overly sensitive.”® In such a situation, we may con-
tinue in our previously wrong inferences and con-
clude that the other person’s reaction is not only
unwarranted, but unfair to us. Such denial and an
attempt to rationalize away the other person’s re-
sponse are common among people who are con-

fronted. My purpose is not to discuss when, or
whether or not, in a specific situation or in situa-
tions in general, another person’s taking offence is
or is not justified. My purpose is to suggest that all
of us should strive to see these responses, when they
occur among our patients (and ourselves), as war-
ranted and justified. It is necessary because only this
will enable us to maximize the care we give to our
patients and to grow as clinicians. Otherwise we can
only sow seeds of distrust that will most likely un-
dermine whatever we do that is beneficial.

It may be that, in some cases, others’ “sensitiv-
ity” goes way too far. For instance, a colleague who
teaches psychology described to me how she had
shared an example in a class that came from the class
textbook. The text said that customers may buy more
cosmetics at a cosmetics counter if the salesperson,
usually a woman, is attractive. She and the text pos-
ited that customers might buy more cosmetics from
an attractive salesperson because they might want
to look good as she does. To be maximally caring to
the men in her class, the teacher said, “I'm sorry,
you men may not be able to relate so well to this
example.” After the class, some students told her
they were angry. They explained that what she said
was offensive to them because there might be a trans-
gender person in the class who had lived before as a
woman. This student would have experienced as a
woman what the teacher said he wouldn’t be able to
understand as a man.’®

Regardless of how we respond to this example,
if we wish to treat our patients optimally, we must
respect their responses. That is, even if we are as
aware as we can be, it is impossible to avoid what
some may experience as a slight, as in the example
just given. Informing ourselves is not enough, be-
cause we will miss some slights and may inadvert-
ently cause harm. We must seek to avoid enacting
these slights, if we can.

Another Way to Avoid Expressing Implicit Biases
If we could avoid expressing implied biases al-
together, this would be ideal. Unfortunately, this is
most likely impossible, because we have biases we
don’t know we have and may express them, even
when we have the best of intentions and do all we
can to avoid it. Further, what we say may have more
than one meaning or an ambiguous meaning. Thus,
in spite of our best efforts, we may still be offen-
sive.”” But there is a way we may avoid this: we can
limit this risk by becoming aware of exceptionally
strong, sudden feelings we experience in response
to something a patient says or does that goes against
what we expected. If we can detect these feelings
before we respond, we may be able to avoid express-
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ing the surprise or other unusual emotion we may
feel. If we express this feeling as it occurs, we may
well express an implicit bias.

To illustrate how we may do this, here is an-
other case that is particularly instructive. A father
was visiting his daughter at her college for the first
time since she had entered it as a freshman. He was
White, and his daughter’s roommate was Black. He
took the roommates to dinner. Halfway through the
meal, he said to the roommate, “I'm surprised. You
speak so well. How did you come to speak so well?”
She chose not to confront him. Whether or not
people should confront those who offend them is,
for many, a most difficult decision. It occurs more
often for some people than others. Transgender per-
sons confront this question, for example, when oth-
ers speak to them using a pronoun that isn’t their
gender. If transgender persons state what they feel,
they know that the other person might resent them.
Especially if the other person is thin-skinned, the
price paid for speaking up may be exceptionally
dear.” To return to the anecdote about the college
roommates, it is clear that the father was racially
biased. He believed that all or most Black people
must speak in a specific, same way. That this is the
case isn’t my point. My point is that the father was
surprised. That was the emotion he experienced first,
as he acknowledged.

As this example illustrates, it may be possible
to identify such feelings and so avoid the risk of
expressing an implicit bias. It requires us to learn to
identify such feelings as they occur. This goal is
aspirational. It is not realizable in every instance.
We can never, ever, always recognize biases that lie
outside our awareness before we express them.' In
addition to increasing our knowledge of what our
implicit biases may be, and putting ourselves more
on the alert for spotting feelings like surprise that
may come from these biases, and when we fail to
recognize our biases and express them we must be
willing and able to apologize in a way that gets
through. How best to do this may be more complex
than we imagine, so I will next describe how we
may do this best.

Making Amends Once We Express an Implicit Bias

In our practices, we may not know we have ex-
pressed an implicit bias unless and until we see our
patient’s reaction. If we are able to detect this, we
may be able, at that time, to make amends. Doing so
may enable us to restore the patient’s trust and pre-
serve and maintain an optimal patient/clinician re-
lationship. To notice whether a patient feels of-
fended, we must be circumspect, able to detect even
a split-second of a sudden downcast glance, for in-

stance, that a patient may show in response to what
we have said. This may be the only clue that the
patient offers. How can we discern whether we have
offended a patient, and how can we apologize when
we have? Some ways are better than others. I will
discuss some of the better ways next.

Asking a Patient Whether the Patient Feels
What We Think We May Have Seen

Seeing what may be a patient’s negative response
to what we have just said, we may ask, “Ijust thought
I'may have seen you respond to something I did or I
said. Maybe you didn’t. But if you were responding
to something I did or said, please tell me. This is
especially important to me ifI, in any way, offended
you. Please tell me this, but only if you want to. But
please know that if I did offend you, this is the last
thing I would want to do. If I did offend you and
you tell me, I can not do this again.”

Readers may note that in the words I used, I tried
to ask this question in a way that leaves the patient
feeling as unpressured about having to respond in
any way that may be uncomfortable. I intend to make
it as easy as possible for a patient to say in response,
for example, “No, I wasn’t responding to anything.
You didn’t offend me,” whether or not this is the
truth. Allowing a patient this freedom, to the degree
we can, respects the patient to the greatest extent
possible. This relieves the patient of some of the bur-
den of having to decide whether to say what the
patient may not want to say in response. The pa-
tient should not need to worry unduly about how
we may respond to what the patient says or what
we may most want to hear.

The importance of this special effort, more gen-
erally, exists in many other clinical interactions. It
may be especially important, for instance, when we
want to know if a patient is dying and wants to talk
about his or her feelings regarding being terminally
ill. Some patients will. Some won’t. It may help to
ask questions in a way that makes it easy for them
to answer “yes” or “no.” This technique and others
have been insightfully discussed by clinicians who
are especially skilled in caring for terminally ill pa-
tients. Marco Pino and colleagues suggest that in re-
sponse to a positive response to the above question,
we might say something like, “Are you able to share
what’s worrying you most at the moment?”* I would
add only to this, “Are you able to share what’s wor-
rying you most at this moment, if anything?”

Generally, we can ask our patients if they have
thoughts or feelings they would like to share with
us, and, at the same time, make it clear to them that
we realize they may not want to share their thoughts
and feelings with us, at least not at the present time.
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It is particularly important that we make it easy for
our patients to respond, especially when the ques-
tions we are asking may be experienced as implic-
itly threatening.?!

Saying “I'm Sorry”

If a patient shares that he or she feels offended,
we should apologize. It is essential, though, that
when we apologize, we do it in the right way. This
is because what might appear to us to be an apology
may be ambiguous and thus inadvertently may be
offensive. Readers might want to test this possibil-
ity before reading further. To do this, readers could
compare how they believe they would feel in re-
sponse to these two different apologies: (1) “I'm sorry
you feel hurt,” or (2) “I'm sorry T hurt you.” The first
apology puts the “fault” more on the person who
feels hurt and puts less fault on the person who did
the hurting. The first apology may also imply that
the person who is hurt is too or overly sensitive.

I would like to summarize this suggestion and
add additional suggestions by quoting a psycholo-
gist, Harriet Lerner, who most richly instructs how
to best apologize. She says that when we err, we are
“apology challenged.” She relates that she was at a
friend’s book signing, and she tried to be as sup-
portive as she could be, but, to her friend, it didn’t
seem that way. Her friend confronted her with how
she had disappointed her. When her friend told her
this, Lerner felt enraged. She had tried to be as sup-
portive as she could be.

After reflecting, however, she saw her reaction
in a wholly different light. When her friend first said
that she felt offended, Lerner felt totally blind sided.
She thought this was unfair and felt extremely an-
gry. Thus she said “I’'m sorry, but. . . .” She explains
the error in initially responding in this way. She says,
“Apologizing for the other’s feelings—as by saying,
‘T'm sorry you felt hurt’—rather than apologizing for
our own behavior is often worse than no apology at
all. It only deepens the original injury, but I did it
anyway.” (Emphasis added.) She continues that her
friend “made herself vulnerable by sharing her an-
ger and deep hurt. Whether I saw these feelings as
completely valid was irrelevant. They were her feel-
ings.”?? (Emphasis added.)

“A wholehearted apology,” Lerner continues,
“means valuing the relationship and accepting re-
sponsibility for our part without a hint of evasion,
excuse-making or blaming. . . . It’s about ‘investing
in the relationship’ and ‘accepting the person you
love as they are’. . . . This means ‘to apologize for
our part, even when the other person’s feelings seem
exaggerated, or they can’t see their own contribu-
tion to the problem.” ”* She concludes, “The good

apology requires that we take clear and direct re-
sponsibility for what we’ve said or done (or failed
to say or do) without any ifs, ands, or buts and with-
out bringing up the other person’s crime sheet.” This
may require, she adds most insightfully, committing
ourselves to not repeating what we have done, to
correcting what we did, if possible, and even to lis-
tening “with an open heart” to the other’s anger, and
doing it “on more than one occasion.”* Lerner’s ap-
proach may fall short of achieving the authenticity
we want between our friends and ourselves as we
interact with them. It is open to question, however,
whether authenticity and responding as Lerner sug-
gests are mutually exclusive. This initial acknowl-
edgment of another’s hurt may clear the air and thus
be a first step to discussion and reconciliation.

Lerner’s last point about being willing to repeat-
edly bear another’s anger is especially counterintu-
itive. We might instead respond to another’s repeat-
edly expressing anger at us by stating we have had
enough, but Lerner advises adamantly against this.
Rephrasing her in terms of patients who feel of-
fended, we should never say, “That’s enough.”* To
truly and effectively apologize, we must do more
than just say we are sorry. We must say it in the right
way to undo what we have done, if that is possible.
We must not repeat the offense, and we must let a
patient vent his or her anger, even if the patient feels
inclined to do this many times.?

A last and more general point Lerner makes in
regard to apologizing applies especially to clinicians
who do ethics consultation: “We’re hard-wired to
seek justice and fairness. . . . Tendering an apology,
however, can heal broken connections and restore
trust” in relationships in which the result would
otherwise be “impossibly tragic.”?”

Impossibly tragic: Lerner does not exaggerate.
Her statement that “We’re hard-wired to seek jus-
tice and fairness” but that healing broken connec-
tions is what should count, should be taken liter-
ally by ethics consultants. She reiterates the overall
priority that I urged at the beginning of this article,
that clinicians who do consults should prioritize pa-
tients’ feelings ahead of a more common and tempt-
ing priority: our ethical principles.? There is a risk,
however, of which we should be continually aware:
if we spare another our ethical objections, are we
being patronizing or paternalistic?

SOWING DISTRUST IN OTHER WAYS

In this section I will discuss two additional ways
that we may lose a patient’s trust. Both involve not
imagining sufficiently the negative effects that our
action may bring about. The first is to violate a pati-
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ent’s privacy. The second is to give a patient a medi-
cal diagnosis in a way that may be accurate but may
make it impossible for the patient to recover.

Searching a Patient’s Social Media Accounts

In “TTaPP: Together Take a Pause and Ponder:
A Critical Thinking Tool for Exploring the Private
Lives of Patients,” Leslie Kuhnel explores the ethi-
cal pros and cons of clinicians’ using the internet to
learn more about their patients and of their doing
this without their patients’ consent.?® This practice
is paradigmatic of other violations that clinicians
may make and then misjudge or underestimate how
their actions may affect their patients.

That clinicians use the internet to learn about
patients without first asking for permission, or even
saying that they would like to do this before doing
it, may be more common than we might expect. And
this practice may be increasing. Kuhnel states, for
example, that, according to one study, 94 to 97 per-
cent of the psychology graduate students surveyed
had engaged in patient-targeted googling (PTG) of
at least one of their patients in the preceding year.
Kuhnel presents a case in which members of a medi-
cal team distrusted information that a patient’s fam-
ily member gave them. Concerned that “something
fishy” was going on, the team members googled the
patient to learn more. What they found was unset-
tling, and they requested advice from their ethics
committee. Kuhnel reports that the American Psy-
chiatric Association’s (APA’s) Ethics Committee
holds that clinicians should engage in PTG only to
promote a patient’s care and well-being, but that cli-
nicians should consider how doing this might in-
fluence treatment and the therapeutic relationship.
We might ask whether the APA committee’s view is
much too broad: its requirement for “care and well-
being” could be used to rationalize almost anything.

In this regard, Kuhnel lists 10 contexts in which
clinicians who engage in PTG activities have been
seen as clinically and (presumably) also ethically
justifiable. These include suspected “doctor shop-
ping,” patients who respond evasively to clinical
questions, patients who make improbable claims
about their personal or family history, and even pa-
tients who make inconsistent statements regarding
themselves or their family. The examples raise a
common concern: they accept that clinicians might
google patients under such circumstances, even
though doing so might place them at odds with their
patients.

Doing this always risks creating a highly subop-
timal result. For this reason, I have urged clinicians
to give priority to patients’ feelings, rather than to
even justice and fairness. Here is a common, hypo-

thetical example. I have a patient who greatly exag-
gerates. This is not at all uncommon for persons, in
general. All of us may tend to do it in one way or
another; for instance, we may tend to minimize our
contribution to something we have done wrong,
hoping that it makes us look less blameworthy in
another’s eyes. Those who exaggerate may mostly
want others to see them as better. This may be my
patient’s predominant need. If I support my patient
with the positive regard he seeks, his exaggerating
over time may diminish. Given this example, we
might question the APA committee’s criteria. Con-
sistent with the APA criteria, I could google my pa-
tient who greatly exaggerates without his permis-
sion, so long as I believe that in some way, he (or
someone else) would, in net, benefit.

This example suggests the importance of seek-
ing diligently to imagine and anticipate ways in
which our patients may be adversely affected by our
actions, as, for example, was considered above in
the discussion regarding clinicians’ recognizing their
feelings of surprise. The strongest argument that can
be made to justify googling our patients is that the
patients made this information about themselves
public when they shared it on social media; there-
fore, their privacy has not been violated when we
google them without their consent.

While this argument is logically valid, it may be
clinically shortsighted—in the same way that it is
shortsighted for clinicians who have expressed an
implicit bias to insist that the only thing that
“counts” is their intent. In both instances the logic
may be right, but how patients feel and respond may
not conform to this logic. To best meet our patients’
needs, we may have to start where they are, and work
with them from there. This is the case even when a
patient responds in a rare and singular way.*

A second example involving privacy counter-
sinks this point. It involves patients’ charts. Often
there are professional guidelines to be followed, but
it may be, as when making a decision whether to
look at a patient’s posts on social media, we should
do what most respects the patient and preserves our
patient/clinician relationship. A specific example
is a person who has questions about her or his gen-
der identity. This may include what the person
should or should not do, and he or she may not want
any part of the discussion in the medical record.

In some cases, transgender persons may not want
some of the clinicians they see to know about their
gender identity. An example of such a clinician is,
for instance, one they would go to for a sore throat.
(I use the word “persons” rather than “patients” be-
cause some transgender persons feel strongly—as
perhaps all of us should—that they do not have a
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disorder. This is consistent with the reasoning pre-
sented above, that we should respect a patient’s feel-
ing that he or she has been offended by an expres-
sion of implicit bias.) What should clinicians do
when they see a transgender person who wants to
discuss concerns regarding gender identity, but
doesn’t want anything about this in the medical
record? Here, we don’t have to imagine or antici-
pate whether this is important. This person’s pri-
vacy is of the utmost importance to him or her, and
this person will have to decide with whom to share
this information for the rest of her or his life. Ac-
cordingly, with transgender persons, we may want
to ask when we first meet what, if anything, they
would want us to write in their chart. If they want
us to say nothing, we may be faced with the ques-
tion considered more than once in this article:
Should we place these persons and their feelings
first, or should we give greater priority to what we
may see as our usual professional obligation? In this
regard, I recall a clinician who faced making just
this choice. The clinician decided to write nothing
in the chart about what she and the transgender per-
son she saw had regularly discussed.®!

Our analysis has focused to this point only on
what we should anticipate and not do. It may be
better to anticipate what we could do that might be
additionally beneficial for our patients. I think of a
clinician who tries to imagine what may be most
helpful when he first sees a patient who has been
raped. He takes two steps initially. One has some
precedent, the other does not. First, he asks the pa-
tient whether she feels fearful being alone with him
in the room—roughly similar to asking any patient
with a clinician of the opposite sex whether the pa-
tient wants someone of the same sex in the room.
Second, he asks the patient whether she feels fear
in response to his smell, as the rapist’s smell may
have been so strong that an odor even somewhat
similar may trigger a terrifying, flash-back-like re-
sponse.* This example indicates what we should
seek to imagine, anticipate, and possibly do to maxi-
mally respect and support our patients’ needs and
feelings. We should seek to imagine what they might
need, even if and when it has not occurred to them.

Sharing Information That May Change
How Patients See Themselves

In Andrew Clark’s “Psychiatric Diagnoses and
Informed Consent,” in this issue of JCE, he asks how
clinicians should communicate psychiatric diag-
noses to their patients.*® He states that the assump-
tion that clinicians should inform patients of their
diagnostic conclusions may be “reasonably valid”
in traditional medical fields, but that psychiatric di-

agnoses often may be “different in kind.” Psychiat-
ric diagnoses,” he states, may “pose an even greater
risk to the patient than the treatment itself.”

In the last issue of JCE I discussed related ethi-
cal questions: Should we always seek to determine
whether aged patients who come in for a routine
exam have early dementia? And if they might:
Should we always inform them of it? I suggested
that, in some cases, we might consider describing
the pros and cons of having testing, thus helping
patients to make a fully informed decision whether
they would want the testing. The concern underly-
ing this approach is analogous to the harm that con-
cerns Clark: learning a diagnosis of early dementia
may profoundly impair patients’ capacity to enjoy
their life from that moment on.*

Clark uses the example of a diagnosis that he
believes could pose a comparable risk, that of bor-
derline personality disorder (BPD). Many patients
may benefit from knowing that they have this diag-
nosis; learning this may, for example, help them bet-
ter understand some difficulties in living they may
continue to have, such as frequent mood shifts or
becoming easily angered. These difficulties may
make it harder for them to keep jobs and friends. It
may be helpful to patients to hear why they have
had problems and what they may do to make their
lives better. For other patients, however, as Clark
contends, this diagnosis may be devastating.®*I re-
call a patient who had done well in school and had
many friends until, in her early adult life, she expe-
rienced a profound trauma. After this she trusted
no one and often became angry. A clinician diag-
nosed her as having BPD. She felt extreme shame
and protested mightily: “I was mentally healthy be-
fore this occurred,” she said, “and I became as I am
now only after this trauma. Thus, I don’t have a bor-
derline personality disorder.”*® Accordingly, to avoid
or at least minimize the risk of alienating our pa-
tients to the point that they might not be willing to
see us—or anyone else—there are approaches we
can use to minimize the likelihood of this happen-
ing. This may be a risk only for one or a few patients
in a practice, and so it is a good example of how we
might alter our practice to avoid needlessly nega-
tively affecting even only one patient.

To help reduce the risk of harming a patient with
a diagnosis of BPD, for example, we could ask the
patient if she or he wants to diagnose her- or him-
self. We can do this by reading the nine criteria that
making this diagnosis involves and seeing if the
patient meets at least five of them.?” We might state
in advance that the name of the diagnosis is unfor-
tunately most misleading, and, that, personally, we
would totally change it if we could. Making this
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statement, and perhaps more importantly, taking the
time and effort to convey this information, may
soften the impact of a diagnosis of BPD sufficiently
that the patient will continue to see us, or someone
else, for treatment.

Patients may, as Clark rightly says, make their
own meaning of their diagnoses. They similarly may
be most profoundly harmed by a clinician telling
them that they are manipulative or attention seek-
ing.? This may turn them off from seeing a clini-
cian who could help them, and they may come to
see themselves as having nothing to offer others,
much less themselves. Accordingly, when we sus-
pect that we know a patient’s maladaptive psycho-
dynamics, we should try to imagine ways in which
we can share this information, if we think it will
help, in a way that will not harm the patient. This
may be accomplished by first placing what we will
say in context, indicating to the patient our personal
stance toward them, one that is highly supportive
and caring. For example, if the patient expresses a
concern about interacting with others, we might be-
gin by saying something like: “It’s clear that you care
greatly for other people. You may be having the same
problem that many other people do, who also care
exceptionally for others. They expect that others will
treat them as they would treat others. When others
don’t treat them this way, they may feel baffled, and
not know how to respond.”

This kind of context-establishing statement of-
ten is true—or if it is not, the patient will surely
have other strengths that we can note. With this ini-
tial expression of support we may better succeed in
allying ourselves with the patient, and asking
whether he or she would want to explore together
why others may react as they do, in ways that the
patient has said is distressing.

The critical goal is, once again, to prioritize re-
maining our patient’s ally above all else. This aspi-
ration is nowhere better expressed than by the psy-
chologist Marianne Amir, who says, “The aim of the
health care team should be to create a secure envi-
ronment of unconditional trust that patients can rely
on to mediate between their inner world and the
outside reality—an environment similar to that of
maternal holding.”*

CONVEYING TO PATIENTS AND FAMILIES
THAT THEIR MORAL BELIEFS ARE INFERIOR

In Grattan T. Brown’s “Medical Futility in Con-
cept, Culture, and Practice,” in this issue of JCE, the
author discusses what might be appropriate ethical
limits for dual liver-kidney transplants.* He looks,

for example, at “pretransplant illness severity,” and
asks whether this intervention should be warranted
if, say, due to a patient’s medical condition, even
with a dual transplant, the patient would only live
at most three months.

Brown also seeks to explore this question from
a wider perspective by looking at what clinicians
regard as futile in other contexts. He considers, for
example, a baby with complex medical needs whose
parents wanted to care for him at home. They knew
the burdens and the benefits of doing this because
they had cared for their deceased daughter who had
the same genetic disease. Brown asks whether the
baby’s clinicians should have allowed this. The cases
that Brown presents highlight the ethical question
of futility. My purpose is not to assess what should
count in making this determination, but to consider
how these decisions should best be made.

In answering this question, I would suggest that
it may be that we can do no better than consult some
guidelines offered by a leading expert on conduct-
ing mediation, Autumn Fiester. She suggests that we
should loosen and widen the criteria by which we
make such moral judgments as futility. First, she
says, it makes sense to do so. Second, practically, if
it makes sense and we are able to do it, we will be
able to reach more judgments that are in agreement
with our patients and their families. This possibil-
ity is particularly important, Fiester suggests, when
patients’ or families’ positions initially differ from
our own. She provides two steps by which we can
do this. She presented these steps and a list we all
can use at a workshop at the 2017 meeting of the
American Society for Bioethics and Humanities
(ASBH). Fiester has published these steps and the
list, and they are readily available.*!

At her workshop at the ASBH meeting, Fiester
challenged all of those attending to imagine posi-
tions that patients and families might hold that were
the most opposite to the positions that clinicians
hold dear. Fiester presented a list of ethical dilem-
mas that were common, yet posed the greatest ethi-
cal conflicts with patients and families that are likely
to be confronted at the present time. She elicited
some examples of patients’ and families’ views that
the attendees said they most opposed. With this list,
Fiester put forth a plausible argument for each, mak-
ing these views seem not so unreasonable at all. In
unearthing the sound values that might be under-
neath the positions that clinicians at this workshop
might have adamantly opposed, she tried to convey
that such views, often seen as groundless, were ac-
tually views that reasonable persons might reason-
ably have. Fiester’s goal was to show that, with the
loosening of our more fixed ethical convictions, we
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may be more open to hearing and accepting patients’
and families’ initially seemingly wholly differing po-
sitions. Stated differently: Fiester encourages us to
assess our implicit ethical biases to discern wheth-
er the values we hold, that may lie hidden, are as
sound as we assume they are.

We must, she says, “dethrone” the moral com-
mitments we may have that, even subliminally, we
may take to be more “objective, absolute, and uni-
versal” than they are.*? Readers might want particu-
larly to attend to the use of the word “subliminally.”
These are beliefs that we may hold outside of our
conscious awareness, and, as they are unknown, may
be more beyond our conscious control than our other
beliefs would be. If, as with implicit biases, we de-
liberately attempt to consider and re-assess what
may lie outside our awareness, we may have greater
success. Fiester puts this challenge to us when we
engage in ethics consultations: “Can clinicians pro-
vide a moral justification for the stance taken by each
individual stakeholder in the conflict? If not,” she
says, “they have more to do.”*

To help us to do this, Fiester presents a list that
she calls the Bioethical Positions Inventory (BPI).*
This list of prevalent moral views and opposing
views is a tool to assess one’s own personal, norma-
tive commitments on contemporary bioethical is-
sues and debates. With this initial self-understand-
ing, we can work to create a values-based defense
for any position that is in conflict with our own.
Fiester writes, “I believe this two-step exercise—first
identifying one’s own positions and reflecting on
the ethical rationale that undergirds them and de-
fending the antithetical positions held by others—
protects CECs [clinical ethics consultants] from val-
ues hegemony and what I elsewhere call the ‘weap-
onizing’ of moral principles.”*

To illustrate the kind of counterpositions Fiester
takes, here is an example from the article she refers
to (that actually involves “weaponizing” in its title).
She considers the case of Mrs. Dee, from Nancy
Dubler and Carol Liebeman’s book, Bioethics Medi-
ation: A Guide to Shaping Shared Solutions.* This
case raises questions similar to the case Brown de-
scribes, of the baby whose parents wanted to care
for him at home. Mrs. Dee’s clinicians see maintain-
ing her life as futile, whereas her loved ones wholly
disagree. Fiester points out that the reasons under-
lying the loved ones’ position may be more valid
and have more moral weight than those of us who
do ethical consults may customarily see and accept.

First, Fiester notes, there is the sanctity of all
human life, which we all value. It is hardly a new
proposition that this value exists, but, nonetheless,
it should be recognized and given due respect. More

significantly are two values we might not so readily
see. (1) Mrs. Dee’s loved ones see her continuing to
live as not being futile. This is of no small worth;
we take others’ sensibilities into account in many
ethical contexts. We do this, for example when we
debate how much moral weight we should give to
views that differ on the basis of cultural relativity.
The main difference between opposing views may
be the different populations’ moral sensibilities.

(2) In some contexts, we have begun to consider
the interests of others, besides patients, when we
haven’t before (or only a few of us have). For ex-
ample, medicines for children with rare, serious dis-
eases may be scarce, and some have suggested that
a last criterion to use in deciding which children
should get a limited medicine is the interests of the
children’s other siblings. At the 2017 ASBH meet-
ing, two different presentations proposed giving new
and greater moral weight to the competing needs of
others as well as patients. The first involved mature
minors. The second involved greatly medically com-
promised infants, like the baby Brown mentions in
his article. In both cases in the two presentations,
the patients’ families were not so well-off.#’

Fiester’s second counterproposition that sup-
ports according more validity to family members’
views on maintaining a patient’s life is intriguing.
Might it not be that if Mrs. Dee were conscious and
competent, and asked about her preferences, she
would most likely say that she wants whatever is
most important to her family members, not what is
most important to her. This may mean that defer-
ring to what Mrs. Dee would say is truly the best
way to respect her autonomy. Fiester states, “Reach-
ing beyond the limits of what an advance directive
could possibly reveal about a patient’s deepest moral
commitments, Pat [Mrs. Dee’s adult son] asserts that
his mother would not want to forego or withdraw
life-sustaining therapy if her family needed her to
continue with it. This might be framed as a prin-
ciple of staying alive for the sake of others, and there
is a great deal of intuitive plausibility to it.”*

Readers may or may not see this argument as
having ethical merit. Fiester notes that she knows
many people might disagree. The question we might
best focus on here is not whether Fiester is right or
not. It is how we might be blind sided by views we
have that may not be optimally insightful because
they lie outside our conscious awareness and thus
outside our conscious control.

In this regard, we may trigger patients’ and fam-
ily members’ automatic, oppositional reactions
merely by presenting ourselves as an ethics consult-
ant. This may occur even when we only informally
offer an ethical view. An immediate loss of trust may
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be triggered should we in some way hint or even
unintentionally just imply that we regard our moral
views as superior or more enlightened.

Fiester’s urgings may help us to see and avoid
these results. Merely asking ourselves whether we
are inadvertently conveying the impression that our
moral views are superior may alter how we interact
with others, so that we should avoid even just using
verbal tones that could convey this impression. If
so, the gain maybe most substantial: it may enable
us to make ethical decisions with our patients to a
greater extent than may have been possible previ-
ously.

CONCLUSION

In this article, I noted how the authors of the
ASBH’s new Study Guide have furthered our field. I
addressed how we may progress still further by rec-
ognizing the ways in which we may lose the trust of
patients and families without realizing it. I discussed
implicit biases as a paradigm for how this can occur
outside our awareness and how negative feelings can
escalate if we offend patients and their family mem-
bers and they confront us. I explored three other spe-
cific examples in which we may lose our patients’
trust: undervaluing their privacy, undervaluing how
our sharing their diagnoses and psychodynamics
may affect them, and not seeing how believing that
our moral views may be superior may offend pa-
tients and family members and move them to try to
effect the best end result by no longer seeking to
work with us.

I offered some possible remedies for these de-
structive, although unintentional, behaviors. These
involve looking for feelings like surprise, not seek-
ing outside information about our patients without
prior permission, not sharing potentially negative
feedback with patients without discussing what it
doesn’t mean first, and doing all we can to try to
insure that patients don’t see us as believing that
our own moral values are superior.

I suggested that clinicians may seek to imagine
ways they might benefit patients, even when the pa-
tients may not know what it is that they want or
need. (One example of this was asking rape victims
about the male clinician’s smell.) The most contro-
versial of these suggestions—and the one that we
may most want not to accept—is loosening many of
the moral views we now have. Perhaps we should
not do this. It may, however, be worth considering.

I offered a number of points from the work of
Autumn Fiester; the last point may involve respect-
ing patients to the greatest degree, by asking what
they would want for their loved others if they could

still speak. Fiester’s ground for this is compelling.
She asks, “Wouldn’t most parents at no physical cost
to them want to help their children? Wouldn’t par-
ents want to do much more?”#
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